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Structural coupling between the systems of law and the media: the contrasting examples of criminal conviction and criminal appeal
Luhmann tells us that the ‘mass media are not media in the sense of conveying information from those who know to those who do not know. They are media to the extent that they make available background knowledge and carry on writing it as a starting point for communication.’
 Background knowledge is stored in the system’s memory. ‘For the social system, memory consists in being able to take certain assumptions about reality as given and known about in every communication, without having to introduce them specifically into the communication and justify them. This memory is at work in all the operations of the social system, that is, in every communication, it contributes to the ongoing checks on consistency by keeping one eye on the known world, and it excludes as unlikely any information that is too risky.’
 
Memory requires the grouping of experiences into consistent frameworks of meaning, and their retention as the basis of comparison for further experience. Each functioning social subsystem (law, politics, media, etc) communicates by actualizing its memory, and assuming that there is a reality that can be known and represented by utilizing that memory. However, each functioning system has a different memory and set of consistent frameworks, and makes different assumptions about the reality which it represents in its communications. The mass media observes events and then relies on its programmes to determine which events should be represented as meaningful. In other words, as with all functioning social subsystems, it constructs its version of reality. But what has become commonplace in the modern world is the extent to which the constructions of reality of the mass media can have a momentum that irritates
 other functioning systems. The mass media might or might not have a self-reflective grasp of this, understanding how their constructions alter the reality that they construct. Thus, for example, Luhmann observes that the political system and the mass media system ‘irritate’ each other a great deal. Political actors will regularly attempt to be mentioned in the media, while what is constructed by the media as political news will commonly be responded to immediately by political actors.

The situation seems to be very different between the legal system and the media system. What is routinely apparent is either deafness or stability of expectations, rather than irritation.
 Of course law can be irritated by the media, but despite stories that might be expected to provoke reaction many nevertheless tend to be responded to with either deafness or self-reflective closure. Newspaper reports about trials can have particular consequences in the law relating to contempt of court,
 unless they conform to the legal rules. But the law specifically and determinedly sets itself against ‘trial by media’. The more usual relationship between law and the media is that of stable expectations that are expressed in the memory of the assumptions that underpin the particular communications made. The example of the assumptions that lie behind the communication of the event of criminal conviction can illustrate this despite the different meanings constructed around those events within law and the media. The legal system self-observes its construction of convictions in terms of the procedures that produce them, and the rights of defendants to trials conducted in accordance with those procedures. Within the media, convictions are understood as events with factual meaning: that the persons convicted have actually committed their crimes. These differences in meaning are productive for both systems. The media are provided with a constant supply of authoritative and ‘objective facts’ with which to generate newsworthy stories. The legal system attracts resources as a body which treats defendants fairly as well as ‘solving’ crimes.
The legal system, in the memory of the media, is an acknowledged and important source of facts and stories. In a world of contested moral values and many other uncertainties, it both defines crimes, and establishes who has committed them. Criminal conviction allows media stories to move from allegations and the examination of evidence, and contested interpretations of events, to the fact that a particular person has committed a particular crime. Writing after conviction, the media not only have the fact of who committed this crime, they often can extract, usually from the prosecution evidence or comments by the judge, what are presented as facts about how the crime was committed, and with what motive. The media’s memory assumes that what does not need to be justified is the fact of conviction which can be checked for consistency with the many other stories about those who have committed crimes, stories about the impact on victims, the dangers for society in general, etc. It is ‘risky’ to attempt to write a story about how a conviction might not represent the truth. It is not risky because the legal system has any rules about such a story being written after the end of a trial (the rules of contempt of court apply pre-trial or during a trial but rarely after it), but rather because it disturbs the memory of how stories have been and are being written – so many other stories that rely on the factual guilt of an accused person would need to be rephrased, and the themes that those stories address (such as what it means for society that such crimes are committed, by such offenders) would need to be rewritten or not written at all. What the legal system offers to the media is news, namely new information about a real event, a trial, in which an offender has become liable to punishment because they did what they were accused of doing. This news is a staple diet for actualizing the media’s memory and the many potential themes associated with that memory. 
This understanding of the end result of a criminal trial, a criminal conviction, differs from the internal legal understanding of trial and conviction – the legal system’s memory. The legal system, as the system which has generated the conviction, is more aware of itself, and the processes by which that conviction has been produced: charges, pleading, evidence, discovery, examination, cross-examination, summing up, jury deliberation (for legal systems that rely on juries) and verdict. Each of these stages may be viewed by its participants as making a contribution to the establishment of the truth of a conviction, but each is also understood in terms of legal rules and due process. Any of these stages may go wrong, not in terms of a demonstrable reduction in the accuracy of an eventual conviction, but simply in terms of what, according to the standards and procedures of the system, ought to have occurred.

At the moment of a criminal conviction both the media and the legal system are likely to address a defendant in similar terms. Even though there may be journalists who are well informed about the processes of trial, and lawyers who are completely sceptical about the ability of their system to identify factual guilt, at the point of conviction it is rarely possible, within either system, to communicate on any basis other than an acceptance of factual guilt. The judge has to accept the verdict, as does the defence lawyer, who must now move from demonstrating their clients’ innocence to mitigating their sentences – a speech in which there will be no reference to their clients’ innocence. The journalist is similarly constrained – the conviction as an authoritative statement of guilt will usually offer the only possibility for a story.

One can conclude that the media have an enormous investment in convictions, and that, by comparison, the media have relatively small investment in the processes, particularly trial processes, which produce convictions. By investment we mean simply that conviction is a communication that the media can use over and over again, in a relatively stable manner. A conviction identifies who has committed a crime. It produces a fact, an authoritative fact, around which a news story can be constructed. But the stable manner in which conviction is used by the media is what produces the lack of commitment to the particularities of the legal procedures which produce it. The news story which is available directly upon conviction is in terms of the guilt of the person convicted. The manner in which the conviction has been produced can be plundered for details of the motive and actions of the guilty individual. But otherwise the manner in which this decision has been reached is unlikely to form part of this news, indeed, if anything, it has the capacity to reduce the newsworthiness of the story. 

The stability of the structural coupling between the legal system and the media which exists at the moment of conviction is, however, not duplicated when the legal system communicates about convictions in the processes of criminal appeals. The latent differences in memory of the two functioning systems can generate a sustained and hostile media reporting on the legal system, based on the legal system’s inability to reproduce the media’s understanding of convictions in terms of factual guilt. From the perspective of the media, criminal appeals which succeed on the basis of due process are ‘technical acquittals’,
 whilst appeals that fail in the face of widespread media reportage that prisoners are factually innocent, can result in further reporting in terms of reduced public confidence in the criminal justice system (or even a  ‘crisis of public confidence’).
 From the perspective of the legal system, which understands its own operations as justice, such media attacks (irritations) threaten the ability of the legal system to deliver criminal justice on a routine basis (they perturb the routine operations of the legal system).
The difference in the memories of the legal system and the media system built on their different understandings of trial processes and the resultant meaning of a criminal conviction, the one almost wholly committed to convictions as the expression of factual truths, the other divided between ideas of truth and ideas of rights and due process, become apparent at the point at which the media try to represent what a successful appeal amounts to as a newsworthy story. From a starting point that conviction represents the truth of an individual’s factual guilt, a successful appeal should represent an individual’s factual innocence (and what is newsworthy about that is the tragedy of false imprisonment, the deficiency of the legal system or some part of it, the desperation of the victim or their family, etc). However, if for the legal system the condition of those who are not convicted, or whose convictions are quashed on appeal, is not factual innocence, but only a presumption of innocence, then the legal system’s memory will have organised its frameworks of meaning in very different ways. The usual
 basis for quashing a conviction is not simply an acceptance of the factual innocence of the prisoner, but the demonstration of an error in the processes that led to the conviction – a breach of the appellant’s rights. Where the media accept a version of the legal system’s own understanding of the nature of appeals, that is, that the successful appellant has not been declared innocent, but has been released, or sent for re-trial, on the basis of some error of procedure, then the media have very little to say. Within the media, if there is any story here, it is that large numbers of convicted prisoners are freed on the basis of legal technicalities. This is, of course, not a significant ‘irritation’ for the legal system, however it may irritate the political system and encourage a political response (a change to the law). In other words, such a story opens the legal system to political initiatives. A recent example in the UK was the government’s consultation paper ‘Quashing Convictions’.
 The consultation paper relied on a case that had received considerable media coverage, and which was utilized by the media, and in this political initiative as an example of a successful appeal described as a ‘technical acquittal’
 of a terrorist offender. The media story and political initiative both represented a ‘memory’ which is not consistent with the legal system’s self-observations of its own operations, but clearly significant to those of the media and politics. That memory involves stories and political argument about what the public want: namely a populist view that the criminal justice system may be too lenient or favour the rights of defendants over those of their victims. However, these proposals were in the end dropped after unanimous criticism from all sections of the legal system. Those criticisms taken together amounted to a clear expression of the impossibility of being able to operate these proposals within the legal system. It was at this point that an impasse was reached. The legal system, it would appear, is organised to consider the relationship between rights, due process and truth rather than to consider each separately. As such ‘technical acquittals’ do not occur -  a breach of a suspect’s rights is an opportunity to consider to what extent that breach might or might not have been significant in relation to the trial and the likelihood that the defendant was guilty of the crime alleged.
A further difficulty for the structural coupling between the legal system and the media arises from the media’s understanding of cases in which appeals do not succeed. These may be cases in which the media has become engaged in the campaign of the appellants concerned, or their families. Such involvement may establish as part of the media’s ‘memory’ a predisposition to believe in the appellant’s factual innocence. Here a successful appeal will be reported as if it represented, or ought to represent, a declaration of innocence: that is the easy story. But, if the appeal is unsuccessful then a different story may arise.
 The predisposition to believe in the appellant’s factual innocence will have been generated by processes, and communications, which arise outside of the legal system, and which cannot be duplicated by the legal system. Examples may assist. Part of the media’s willingness to believe in the innocence of prisoners is the status of persons who declare similar beliefs. Thus when campaigns result in public figures declaring their support, which is likely to attract a media story, the appeal process is more likely to be reported as a vindication of innocence, and not a procedural error. As one of the Maguire 7 (a famous terrorist case of the 1970’s), Giuseppe Conlon’s campaign received a particular boost from the support of Archbishop of Westminster Basil Hume, who was convinced that a devout Catholic would not risk eternal damnation by maintaining a false claim of innocence to his priest on his death bed. This is not something that the legal system can reproduce. For legal purposes, it is simply not evidence. Another example is Chris Mullin’s interview, on a confidential basis, with members of the IRA who confessed to the bombings for which the Birmingham 6 (another of the famous 1970’s terrorist cases) had been convicted.
 Again, whatever its plausibility, this was not information that could be accessed by the legal system. These are extreme examples, but they do make an important point: there is no realistic possibility for the appeal processes of the legal system to be redesigned so as to be able to take account of all the information that can be utilised by the media in forming a view that prisoners are factually innocent. If one tried, one would be chasing a mirage. The size of the legal system’s difficulties becomes even more apparent if one moves to more mundane forms of information. Belief in the innocence of some of those who only succeeded in their appeals after many years of imprisonment and failed appeals, such as the well known 1970’s IRA terrorist cases of the Maguire 7,
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 and Birmingham 6 was largely a consequence of biographical enquiries. The more one learned about these persons, the less likely it seemed that they would have been chosen by the IRA as mainland operatives. Admittedly, part of the power of this evidence is the media’s changing reporting of the nature of this organisation, which had changed over two decades, from that of a threat located within a suspect Irish immigrant community to that of a tightly organised and disciplined body. But neither the changing perception of this organisation, nor the personal history of these defendants, comes within what the Court of Appeal treats as evidence capable of justifying a successful appeal. 

Alongside the use of information and materials that are not accessible to the legal system, one finds the media making use of material that was accessible to the legal system at trial but is not, or at least not in the same way, available on appeal. Within the media, the plundering of the prosecution case, which is often used to flesh out the story on conviction, is replaced by a plundering of the defence case, once the media has decided to give credence to claims of factual innocence. This process cannot be repeated on appeal, not simply because any retrial by an appeal court would have to be more impartial, and give credence to both prosecution and defence evidence, but because appeals are not retrials, they operate only as reviews of the original trial. In their review of a conviction, the Court of Appeal does not start afresh looking at all the evidence again. Instead, it begins by identifying what evidence the jury must be taken to have believed in forming the decision to convict. Having identified what facts they believe were accepted by the jury in order to find the prisoner guilty, the appeal court will not disagree with those findings, simply because alternate judgements are possible. They presume them to be true. From this starting point, errors of procedure, and new evidence, are then considered to see if they might have made a jury reach a different conclusion. If one compares this with the kind of exercise carried out by investigative journalists, one would say that an appeal to the Court of Appeal is both more liberal and more conservative than its media counterpart. On the one hand, a successful appeal only requires that the Court of Appeal believe that the error or new evidence ‘might’ have made a difference to the jury. In cases of procedural error, this is easy to translate in the media as ‘getting off’ on appeal due to a technicality. On the other hand, this is an incredibly conservative approach. New evidence or procedural errors have far less potential to overturn a conclusion that a prisoner is guilty if you start from the presumption that the facts accepted by the jury are true, than by looking at all the evidence afresh. The difference between these two approaches is caught in the claim that appellants’ face a reverse burden of proof at the Court of Appeal. 

The gap between a media and legal construction of a miscarriage case grows larger when one looks at the full panoply of restrictions that surround appeals. Evidence available at trial, even if not led, is generally not accepted at any appeal.
 This restriction is justified within the legal system by the need for finality. The accused must not be allowed to run two defences, one at trial and another on appeal. But this commitment is not part of the media’s framework of reference – it is difficult to think of what within the media’s memory mirrors such an approach. A further significant contribution to the gap between the two systems arises from the actual processes of extracting evidence. A reporter writes, or films, and edits. A trial and appeal involve examination and cross-examination. The same witness may appear completely reliable within one process, and not so within the other. 

As systems that not only observe the world but also themselves, and organise their observations into frameworks which allow them to construct their realities, the media system and the legal system structurally couple. The meanings that they give to events are never the same, but might well create stable expectations. Criminal convictions as events allows this, most of the time. Indeed, criminal convictions are a staple diet of newsworthy news for the media. But that stability is not built on the same memory, the same taken for granted reality, or the same risks. The recognition of ‘uneducated’ media reporting has led to the development of press officers for courts, programmes geared toward educating the public, cross-system organisations that are sensitive to the internal understandings of different systems, and attempts to produce greater symmetry between them. But, not only can this never be ‘successful’ but also it tends to lead to changes that reflect subtle and complex patterns of communication. To operate self-reflectively enables the development of this subtlety and complexity. However, that brings with it new problems and further misunderstanding.
The legal system and the media structurally couple over the meaning of criminal convictions, not by operating with the same meanings, but by relying on each other and thus producing stable expectations. However, those different meanings have implications for this structural coupling when events of, or leading to, the outcome of criminal appeals arise. The legal system does not ‘create’ the meanings of miscarriage of justice generated by the media, and has great difficulty in developing responses that can control those meanings and their attendant stories. Indeed, in many ways, it finds the task impossible. This does not mean that attempts will not be made, but their success is contingent on factors that the legal system can neither control nor create. 
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� The Reality of the Mass Media (trans K. Cross, Oxford: Polity Press, 2000), 66
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� See n 5 below


� n 1 above, 67-8


� A communication that requires some response, alteration or reconstruction by the system that is perturbed.


� Contempt of court rules determine the conditions under which ‘unacceptable’ reporting about trials or pre-trial might be liable to sanction, or could even have the effect of determining that a defendant has not had a ‘fair trial’ due to adverse press publicity. Luhmann refers to these rules, n 1 above, at 24.


� For a fuller statement of these different priorities, see Nobles, R. and Schiff, D. ‘Theorising the Criminal Trial and Criminal Appeal: Finality, Truth and Rights’, in: A. Duff et al. (eds.), The Trial on Trial, Volume 2, (Oxford: Hart Publishing, 2006) ch.14.


� For a detailed analysis of media reporting at conviction in one particular high profile case, and then its reporting on the first and second appeal, see Nobles, R. and Schiff, D. ‘A Story of Miscarriage: Law in the Media’ 2004, 31 Journal of Law and Society, 221-244. For an analysis of the ‘values’ (including entertainment values) involved in media reporting about crime, see Schlesinger, P. and Tumber, H., Reporting Crime: The Media Politics o Criminal Justice (Oxford: Clarendon Press, 1994) especially chs. 7-9.


� This perspective is also a common basis for criticism by political actors.


� We have demonstrated how this theme arose in media reporting of criminal appeals in the UK between 1989-1992: see Nobles, R. and Schiff, D., Understanding Miscarriages of Justice (Oxford: Oxford University Press, 2000) ch.4.


� Factual innocence as a statement made by the Court of Appeal on quashing a conviction is a very rare occurrence. Its rarity is why it is possible for media stories about such rare events to be run in terms of why a particular miscarriage is ‘one of the worst examples’. Although rare, there are contemporary examples which are reported on invariably by referring back to previous cases of factual innocence. For a recent example see the reporting in all UK newspapers on 28 March 2009 of the successful appeal of Sean Hodgson. When such an appeal arises the form of the media report is consistent – there is an easy story to tell.


� See especially the foreword by the then Home Secretary John Reid and the strong reactions to it:


� HYPERLINK "http://www.nio.gov.uk/response_to_quashing_convictions_consultation_paper_october_2007.pdf" �http://www.nio.gov.uk/response_to_quashing_convictions_consultation_paper_october_2007.pdf�.


This recent history is succinctly analysed by Elks, L., Righting Miscarriages of Justice? (London: Justice, 2008) ch. 2.


� The Mullen case. However, abuse of process is hardly ‘technical’ for the legal system. And, more significant, the legal system’s approach to appeals does not accept that ‘technical acquittals’ arise. Their memory always involves the relationship between due process and factual guilt; their programmes adopt that relationship; their operations represent it.


� It appears that there are times when the media are interested in such stories, but times when they are rare, suggesting that editorial policies make a significant difference to whether such stories are considered newsworthy (remembering that there will always be some appellants who will continue to protest their innocence despite the failure of their appeals, or further applications to relevant bodies). 
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� There are of course exceptions about which there is a significant amount of technical case law, but case law of such technicality that it is not likely to be available to journalists as a story that will interest its readership.
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