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Comparative Case Study of 

Rotterdam Rules 

and 

Convention on the International Effects of Judicial Sales of Ships
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HISTORYCAL
CONTEXT
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Marcus Antistius Labeo (1st century) absolute liability with

exception “naufragio aut per vim piratorum” –

RECEPTUM  NAUTARUM    

Edict Nautae Caupones Stabularii ut Recepta restituant
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Liber statutorum civitatis 
Ragusii

compositus anno 1272

If the ship is not well caulked, and the master and seaman … 
cannot proove that the damage was caused by bad weather 
they should compensete for the damage. 

And if at discharge less cargo is found than recorded by
the notary, the loss should be compensated by the
master and seaman as well.   
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19th century 

Civil and Commercial Codes 

Coggs v. Bernard (1703)
by Sir John Holt

COMMON CARIER
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Wealth of Nations (1776).

Laissez-nous faire 1681

Adam Smith

Jean-Baptiste Colbert
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Sen. John Sherman 

(R-Ohio)

The purpose of the Act is not to protect businesses from the working of the 

market; it is to protect the public from the failure of the market. The law 

directs itself … against conduct which unfairly tends to destroy competition 

itself.

Spectrum Sports, Inc. v. McQuillan, (1993)

Sherman Antitrust Act

1890



mandatory rules 

for protection
of the weaker party
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negligence, fault, or failure in 
proper loading …



Hague rules              1924

Visby rules                1968

Hamburg rules           1978

Hague/Visby SDR        1979

Multimodal Convention 1980

Rotterdam Rules 2008 





WHO IS LIABLE?
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HAGUE RULES

1924
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Article 1 
(a) "Carrier" includes the owner or the charterer
who enters into a contract of carriage with a 
shipper.

Article 3 (3)

After receiving the goods into his charge the 
carrier or the master or agent of the carrier shall, 
… issue … a bill of lading …

Article 4 1. Neither the carrier nor the ship shall be 
liable for loss or damage … 
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ship owner

voyage

charterer

time 

charterer

shipper

master

agent

17

sub charterer
bare boat  

charterer
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Ocean Shipping Ltd., London

Atlantic Shipping Agency. Inc, N.Y.

?
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“The contract evidenced by this bill of lading is 
between the Merchant and the Owner of the vessel named 
herein and it is, therefore, agreed that the said 
shipowner alone shall be liable for any damage or loss 
due to any breach or non-performance of any obligation 
arising out of the contract of carriage.

Identity of Carrier ClausesIdentity of Carrier ClausesIdentity of Carrier Clauses
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English law

The Berkshire, [1974]

The Hector, [1998]

The Flecha, [1999]

The Starsin. [2003]



WHO ELSE? 
IS LIABLE
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Adler v. Dikson
Himalaya 1955
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shipowner

stevedore

B/L holder

Midlands Silicones v. Scruttons 1962

$500 = £179 

£ 593

'carrier‘= 'the ship... her owner, operator..., and also any... 

person to the extent bound by this bill of lading, whether acting 

as carrier or bailee'
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No servant or agent of the Carrier (incl. independent contractor)  
shall … be under any liability to the shipper ….



HAGUE-VISBY RULES

1968
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Article IV bis

The defences and limits of liability … shall apply in any action 
against the carrier … whether the action be founded in contract or 
in tort. 

2. If such an action is brought against a servant or agent of the 
carrier (such servant or agent not being an independent 
contractor), such servant or agent shall be entitled to avail himself 
of the defences and limits of liability which the carrier is entitled 
to invoke under these Rules. 
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HAMBURG RULES

1978
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Non-Aligned Movement



{
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Guadalajara 1961

“actual carrier” means a person …, who, … performs the whole or 
part of the carriage ….
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The reason for introducing 
actual carrier

Sydney

Zagreb

Frankfurt



Hamburg rules 
Article 1. Definitions …:

2. "Actual carrier" means any person to whom the 
performance of the carriage of the goods, or of part of the 
carriage, has been entrusted by the carrier, and includes 
any other person to whom such performance has been 
entrusted
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ROTTERDAM RULES

Preparatory work
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PERFORMING CARRIER … means a person
(i) that performs, undertakes to perform, or procures to be 
performed any of a contracting carrier’s responsibilities under 
a contract of carriage

COGSA 99 HARTER ACT 1893

CMI May draft 2001

CMI October draft 2001
35
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shipowner

freight

forwarder

stevedore
B/L holder

B/L

subcontracting

stevedore

truck operator

(A) CONTRACTING CARRIER

(B) PERFORMING CARRIER 
(i) performs,
(ii) undertakes to perform
(iii) procures to be performed NO party to it

NO copy of it

Undertakings, 

but NO terms & 

conditions
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CMI MADRID 
12/13 November 2001 

Performing party means a person … that physically
performs

in whole = UNDERTAKES

or fails to perform in whole or in part
...

FIATA - Croatian proposal

US proposal
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The privity rule

A contract cannot effectively confer rights or 
impose duties on those who are not parties to it.

[Res inter alios acta]
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Instrument should deal with the liability of the 
contracting carrier only and should not create a 
right of suit for cargo interests against any 
performing carrier/parties

… contracting carrier alone should be liable for 
any cargo loss or damage.

operate 90 percent of the global liner ship 

capacity



➢ The practical effect would be to leave cargo interest 
without an effective remedy whenever contracting 
carrier was insolvent or otherwise not amenable

➢ Preemption of bailment and tort law 
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Prof Zunarelli comment

… every regime that provides for the channeling 
of liability also includes mandatory insurance, 
which

does not exist in this context.

Madrid 12/13 Nov 2001
6 meeting of CMI Sub-committee

does not exist in this context.
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CMI December draft 2001

Performing party means a person … that physically 
performs or fails to perform in whole or in part ...

UNCIRTAL N.Y draft 
April 2002 



ROTTERDAM RULES

LIABLE PARTIES
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5. “Carrier” means a person that enters into a contract of 
carriage with a shipper.

6. (a) “Performing party” means a person other than the 
carrier that performs or undertakes to perform any of the 
carrier’s obligations under a contract of carriage
… to the extent that such person acts, either directly or indirectly, at the 

carrier’s request or under the carrier’s supervision or control.

7. “Maritime performing party” means a performing party to 
the extent that it performs or undertakes to perform any of the 
carrier’s obligations during the period between the arrival of 
the goods at the port of loading of a ship and their departure 
from the port of discharge of a ship. An inland carrier is a maritime performing party only if it 
performs or undertakes to perform its services exclusively
within a port area.

Article 1
Definitions
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Maritime performing party
Port of loading

Port of discharge

Maritime 
performing party



ROTTERDAM RULES

ACTIONS IN TORT

48



49

Idea !!!!!!!
BEHIND THE INSTRUMENT APPROACH



Convention drags into its regime parties not privy 

to the contract of carriage   

Performing party gets

protection (defenses & limits) against claims in tort 

=
obligations to third party on convention terms

(from the fact  that it entered in a contract with the carrier) 50



Article 4
Applicability of defences and limits of liability

1. Any provision of this Convention that may provide a defence
for, or limit the liability of, the carrier applies in any judicial or 
arbitral proceeding, whether founded in contract, in tort, or 
otherwise, … against:

(a) The carrier or a maritime performing party;
(b) The master, crew or any other person that performs services on 
bord the ship; or
(c) Employees of the carrier or a maritime performing party.

Actions in tort
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B/L HOLDER

CONTRACTUAL 
CARRIER

Bill of Lading

PERFORMING 
PARTY

Service

Contract

(a) (physically) performs

(b) undertakes to perform



How to move foreward?
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3

Rotterdam Rules
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Compulsory insurance

liability in tort + 
contractual liability for 
passengers, crew
wages

contractual 
liability for cargo

IMO Guidelines on Shipowners

responsibility in respect of Maritime 

Claims

DIRECTIVE 2009/20/EC EU of 23 

April 2009 on the insurance of 

shipowners for maritime claims

Charteres request
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… every regime that provides for the 
channeling of liability also includes 
mandatory insurance, which

does not exist in this context.



The thirteen P&I Clubs 
provide liability cover for 
approximately 90% of the 
world's ocean-going tonnage.

53,000 merchant ships trading 
internationaly
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ship owner
voyage 

charterer
time 

charterer
bare boat

charterer

ship’s 

manager



CARRIER

DIRECT ACTION 
against insurer
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in B/L 
a) designated as carrier
b) particulars of approved insurance policy  



CARRIER

DIRECT ENFORCEMET ACTION 
against insurer

60

INSURER

SHIP
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JURISDICTION / 
ARBITRATION
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THE TIDE HAS CHANGED 63

https://mai53waltonmba.files.wordpress.com/2013/05/sea-wave-of-summer_1920x1080.jpg


64 Common rules are not enough
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SHORE 30.000 mt

SHORE  

29.500 mt

SHIP  

30.000 mt

SHIP  

30.000 mt



Forum designated by 

the jurisdiction / arbitration clause

Liner trade single contracts

BL holder alternative jurisdiction - agreed place 

of delivery + ?
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LEX  MERCATORIA 

LEGAL PACKAGE 

CARRIAGE OF GOODS RULES

(LIABILITY & DEFENCES)) 

GENERAL CONTRACT LAW

(MITIGATION OF DAMAGE) 

QUALITY OF TRIBUNALS

(EVALUATION OF EVIDENCE & INTERNATIONAL STANDARDS

& SPEED & FAIRNESS) 



For UN Convention on Contracts for the 

International Carriage of Goods Wholly or Partly 

by Sea
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THANK YOU
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All terms  … of the Charter Party, …, 
including the Law and Arbitration 
Clause are …

This Charter Party shall be governed 
by English law, and any dispute 
arising out of or in connection with 
this Charter shall be submitted to the 
exclusive jurisdiction of the High Court 
of Justice of England and Wales."

The Channel Ranger [2014] 

interim anti-suit 
injunction 

Hamburg 
Rules



74


