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CONVENTION ON JUDICIAL SALE OF SHIPS 
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THE PROBLEM

The Bright Star Case
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✓ Trading Fabrizia arrested (2016) and sold in Jamaica 

(January 2018) for $10.3 million

✓ Claims for unpaid bunker, crew wages .. and for a debt 

secured by registered mortgage

✓ Mortgagee not paid, just $3 million reserved
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✓ Renamed  Bright Star – arrested in Malta (June 2018) 

✓ Arrest lifted against security of  €779,346.61  
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… it is not sufficient for the courts in Jamaica to have considered
the Maltese registered mortgage solely as proof of [the
mortgagees’] credit, [and to reserve] the sum of 3 million dollars
for [the mortgagee] to submit its claim. …

… the Jamaican courts had to apply Maltese law relative to the
mortgage in its entirety and thereby [the mortgagee] should have
been the first creditor to have been paid from the proceeds of the
vessel’s sale.

Malta cannot acknowledge the sale in Jamaica as having been
made as “free and unencumbered” … this in line with the
principle of reciprocity.
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Maltese mortgages offer adequate protection to ship financiers:

•They enjoy a high priority in … ranking of claims against a

Maltese ship

•Mortgages constitute executive titles and may be enforced

immediately without the need to institute lengthy court

proceedings

Lex bandi
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That’s a chaotic situation leading to huge 
uncertainty in international trade which 
we need to avoid.



THE CONVENTION
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TIME LINE   

2007 Dubrovnik Exco - suggestion

2008 Athens - CMI Conference IWG established

2011 IWG - The First Draft

2017 UNCITRAL - in principle accepted the work 

2018 CMI colloquium in Malta 

2018 UNCITRAL decided to add the judicial sale of ships 

to its work program. Working Group IV was 
assigned the task of preparing a draft instrument. 



HOW CONVENTION WORKS?
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A) State of sale B) State of recognition

Judgement

Certificate

Deregistration

Registration

No arrest
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Article 6. International effects of a judicial sale 

A judicial sale for which a certificate … has been issued shall have 

the effect in every other State Party of conferring clean title … on 

the purchaser. 

Judgement Certificate

A judicial sale shall have the effect in 

every other State Party 
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Who has mandate to negotiate?

EU v Member states?
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Certificate shall be issued after enforcement has been already 
completed.

Judgement ---enforcement by sale ---/---Convention effect of sale  

Regulation does not cover jurisdiction for action in rem against a
movable object, such as ship. 

Article 24 
The following courts … shall have exclusive jurisdiction … : 

(1) in proceedings which have as their object rights in rem in 
immovable property … the courts of the Member State in which the 
property is situated. 

“REGULATION (EU) on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters 

(No 1215/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 12 December 2012 (recast)”.
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Jurisdiction “in actions relating to liability from the use or 
operation of a ship”, with regard to “claims for limitation of 
such liability”.

Special jurisdictions

Disputes concerning the payment of remuneration claimed in 
respect of the salvage of a cargo or freight (place of arrest of 
the cargo or freight).

lacuna in law – lex specialis shoud apply



19

…, a mandate “to negotiate” has become irrelevant. …. such a

decision would be contrary to Article 218, (2) to (4) TFEU which

contemplates the granting of a mandate to negotiate only during

the negotiations.

EU Commission seeking authorization from EU 
Council 
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“This Convention shall not prevail over conflicting rules of a regional 

economic integration organization, whether such rules were adopted 

or entered into force before or after this Convention: 

(a) if, under article 4, the transmission of notice of a judicial is made 

between member States of such an organization; or 

(b) as concerns jurisdictional rules applicable between member States 

of such an organization.” 

Article 18: Disconnection clause 



CONDITIONS 
ATTACHED TO 
ISSUANCE OF 
CERTIFICATE
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TERMS & CONDITIONS



JUDICIAL SALE
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Article 2. Definitions

(c) “Judicial sale” … means any sale of a ship:

(i) …by a court …;

(ii) For which the proceeds of sale are made available to 
the creditors;
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Article 3. Scope of application

2. This Convention shall not apply to:

[(a) The judicial sale of a ship following a seizure or confiscation of
the ship by tax, customs or other law enforcement authorities;]



Article 2. Definitions

(c) “Judicial sale” … means any sale of a ship for the purpose of
enforcing recovery of private or commercial claims:

(i) …

(ii) For which the proceeds of sale are made available to the creditors

PUBLIC CLAIMS
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By ranking  
of private

maritime law



Article 4 Maritime liens:

a) claims for wages and other sums due to the master, ….: 

(b) claims in respect of loss of life or personal injury occurring, …;

(c) claims for reward for the salvage of the vessel; 

(d) claims for port, canal, and other waterway dues and pilotage dues;

(e) claims based on tort arising out of physical loss or damage caused by the 
operation of the vessel … 

(f) claims in respect of tax, custom and other state dues

NO PUBLIC CLAIMS
International Convention on Maritime Liens and Mortgages, 

1993
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(a) damage caused by any ship either in collision or otherwise;
(b) loss of life or personal injury caused by any ship …;
(c) salvage;
(d) agreement relating to the use or hire of any ship …;
(e) agreement relating to the carriage of goods …;
(f) loss of or damage to goods including baggage carried in any ship;
(g) general average;
(h) bottomry;
(i) towage;
(J) pilotage;
(k) goods or materials wherever supplied to a ship ….;
(1) construction, repair or equipment of any ship or dock charges and dues;
(m) wages of Masters, Officers, or crew;
(n) Master's disbursements, including disbursements made by shippers, ….;
(o ) disputes as to the title to or ownership of any ship;
(p) disputes between co-owners of any ship as to the ownership, possession, …;
(q) the mortgage or hypothecation of any ship.

"Maritime Claim„
1952 Arrest Convention
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TAX MAN IS A 

CREDITOR

(ii) … proceeds of sale are made available to the creditors



NOTIFICATION
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Draft prescribes

➢ Notifying parties   

➢ Minimum content 

➢ Condition for issuance of certificate

➢ Law (of the State of judicial sale)

➢ Jurisdiction (Court of the Sate of judicial sale)
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Article 4. Procedure and notice of judicial sale

3. The notice shall also be: 

(a) Published by press announcement ;and 

(b) Transmitted to the repository … for publication. 

Article 11. Repository 

2. Upon receipt of a notice …, the repository shall … promptly 
make it available to the public.. 



SANCTIONS 
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Article 9. Jurisdiction to avoid and suspend judicial sale

1. The courts of the State of … sale shall have exclusive jurisdiction to hear any claim 
or application to avoid a judicial sale of a ship … or to suspend its effects, …[or] to 
challenge the issuance of the certificate of judicial sale …

2. The courts of a State Party shall decline jurisdiction …

Jurisdiction
State of Sale
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Article 10. Circumstances in which judicial sale has no international 
effect 

A judicial sale … shall not have the effect … in a State Party … 

if a court in the other State Party determines that the effect 

would be manifestly contrary to [its] the public policy …

Jurisdiction
State of 

Recognition



ROLE OF REPOSITORY
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IMO 
RUNNING the REPOSITORY , 

but content managed by states
37

Judicial sale of Ships
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Article 10. Circumstances in which judicial sale has no 

international effect

A judicial sale …shall not have the effect … if a court in the other 
State Party determines that: 

(a) a notice or certificate has not been made available to the public 
according to article 11. [i.e. though GISIS]

(b) the effect would be otherwise manifestly contrary to the public 
policy of that other State Party
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State of sale

NOTIFICATION

State of recognation



CONSEQUENCES OF 
AVOIDANCE OF SALE 
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Article 9. Jurisdiction to avoid and suspend judicial sale

1. The courts of the State of judicial sale shall have exclusive 

jurisdiction … ….  

2. The courts of a State Party shall decline jurisdiction …

…. 

[5. The effects of avoidance of a judicial sale shall be 

determined by applicable law].

But by which court?
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Article 9. 

[5. The effects of avoidance or suspension of a judicial sale shall be 

determined by a court in the State of judicial sale or any other State 

Party, provided such court according to lex fori has jurisdiction to 

hear the case. ]

[5. The effects of avoidance of a judicial sale shall be determined by 

applicable law].

[5. The effects of avoidance … shall be determined by applicable 
law in the state of judicial sale].
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Article 15. Matters not governed by this Convention 

1. Nothing in this Convention shall affect: 

(a) The procedure for or priority in the distribution of proceeds of a 

judicial sale; or 

(b) Any personal claim against a person who owned or had 

proprietary rights in the ship prior to the judicial sale. 

2. Moreover, this Convention shall not govern the effects, under 

applicable law, of a decision by a court exercising jurisdiction under 

article 9, paragraph 1. 



Bright Star

Under the Convention 
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Article 10. Circumstances in which judicial sale has no international 
effect 

…if … the effect would be manifestly contrary to the public 
policy …

Because

a. the Jamaican courts did not recognize the mortgage governed 

by the Maltese law (lex bandi),

b. proceeds of the sale have not been made available to the 

creditor, 

c. the  principle of international reciprocity and comity has 

been breached.      



THANK YOU
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