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Intro to international liability regimes
for ship source pollution
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the other oil - the 2001 Bunker
Convention

A glimpse at the history: CLC 69 as the
forerunner of the civil liability maritime
convention
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So why the USA is out? OPA 90 as an
example of regional solution

CLC/FUND 1992 system in
details
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Above information will be illustrated by
prof. Iva Tuhtan Grgić with the case law

International regimes governing civil
liability for ship source pollution
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International Convention on Civil
Liability for Oil Pollution Damage, CLC 92
(older version - CLC 1969)

2

International Convention on the
Establishment of an International Fund
for Compensation for Oil Pollution
Damage, FUND 1992

3

FUND 2003

bunker oil

International Convention on
Civil Liability for Bunker Oil
Pollution Damage,
BOPC 2001
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International Convention on
Liability and Compensation for
Damage in Connection with the
Carriage of Hazardous and
Noxious Substances by Sea , HNS
1996

2

2010 Protocol
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the 1960s. - operation of big
tankers
the
1970s.
&
1980s.
development of VLCCs and
ULCCs
1967 - Torrey Canyon, carrying
120 thousands tons of crude oil
ran aground of the Cornwall's
coast, environmental disaster,
British and French coastline
polluted; inadequacy of national
civil laws; public outcry
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BBC's resou
rces

1969 - IMCO (IMO's predecessor) Brussels
Conference adopts the CLC 1969
1971 FUND as the 2nd tier of liability regime,
financed by the oil industry
CLC as the 1st IMO's civil liability maritime
convention

The IOPC FUND
interactive map

The 1992 Protocols

1

In 1992 - revision of the system necessary: unclear concepts (environmental
damage, pure economic loss), too small limits of liability - Tanio 1980, Amoco
Cadiz 1987); after unsuccessful attempt of 1984 (the USA and Exxon Valdez)
2

I992 CLC Protocol and 1992 FUND Protocol create in fact new conventions;
today majority of states are included in the 1992 CLC/FUND system (144
states CLC 1992/120 FUND 1992); entry into force 1996

Scope of application
territorial scope of application
1 - to pollution damage caused:
a. in the territory, including the territorial sea, of a Contracting State, and
b. in the exclusive economic zone of a Contracting State, established in
accordance with international law, or, if a Contracting State has not
established such a zone, in an area beyond and adjacent to the territorial
sea of that State determined by that State in accordance with
international law and extending not more than 200 nautical miles from the
baselines from which the breadth of its territorial sea is measured;
2
- to preventive measures, wherever taken, to prevent or minimize such damage.

“Pollution damage” means:
1

2

Pollution damage

loss or damage caused outside the ship by contamination resulting from the
escape or discharge of oil from the ship, wherever such escape or discharge may
occur, provided that compensation for impairment of the environment other than
loss of profit from such impairment shall be limited to costs of reasonable
measures of reinstatement actually undertaken or to be undertaken;
the costs of preventive measures and further loss or damage caused by
preventive measures.

So what it is all about?

Pollution damage
cont.

1

loss or damage to property & consequential loss

2

personal injury or death

3

pure economic loss

4

cost of preventive measures and clean up

5

environmental loss? limited to the cost of reinstatement of the
environment to the condition before damage

6

costs of legal representatives

Pollution damage
cont.
what is PURE ECONOMIC LOSS?

1
2
3
4

concept of common law system, economic loss which is nor originated from damage or
loss of the victim's property or bodily injury (while consequential loss arises out of
property damage)
'flood of claims' - where to put a limit?
Fund's practice in admitting these types relies on sufficiently close link of causation
between the contamination and loss or damage
Close link causation - evaluated on basis of a mixture of elements (1. geographical
proximity, 2. degree of dependance on an affected resource, 3. whether she/he had
alternative sources of supply or demand, 4. to what extent claimant's business forms
integral part with affected resource)

Admissi
bility
of clai
example ms, Erika s
1

number of judgements related mainly to issues of admissibility in respect of claims for loss of
earnings suffered by persons whose property had not been polluted (pure economic loss)

2

1992 Fund’s Claim Manual – some courts applied it expressly, some used it as a guidance,
some did not refer to it but reached the same conclusion

3

4

Food products merchant selling frozen and vacuum wrapped food products to restaurant
submitted a claim for suffered economic losses €136 339 (‘second degree claim’, not proved
the existence of a sufficiently close link of causation)
Fish wholesaler alleged that the pollution had spoiled the image of the quality of the products
sold by the claimant, and claimed for €1.005.356 for loss suffered. Court decided that due to
the lack of geographic proximity, weak degree of economic dependence on the affected area
and alternative business opportunities and not sufficient close link of causation the claimant is
not entitled to compensation

Admissi
bility
of clai
example ms, Erika s
1

2

Tour operator from UK, specialized in selling holidays across the Europe submitted a claim
for €2.582.673 for losses suffered in 2000 and 2001 suffered. 1992 Fund paid to the
claimant €751.935 for losses suffered in 2000, but rejected the claim regarding the losses
in 2001. The court rejected the claim because claimant did not prove losses nor a link of
causation.
Aerial advertiser submitted a claim and invoked cancellation of contracts for the aerial
towing of advertising banners without providing any evidence of such cancellations. The
court decided that he provided goods or services to other businesses in the tourist
industry, but not directly to tourists and therefore there was not a direct link of causation,
and considered that pollution did not have impact on tourism sector after 2000.
For more examples following the Erika and Prestige spillages see Annual reports of IOPC
Fund.

Pollution damage cont.
Cost of preventive measures (and clean up)

1

preventive measures' definition: wherever taken (also high seas), only reasonable measures taken by any
person (also governments ), to prevent or minimize pollution damage, even if no spill but its grave and
imminent danger;

2

e.g. wildlife rehabilitation, cost of cleaning shorelines, combating oil at sea, cost of mobilizing equipment,
also 'fixed costs', cost of measures to remove oil from a wreck

3

reasonableness - Prestige and Spanish gov.'s removal of oil from wreck, afterwards: Fund's
reccomendations

4

also compensation provided for damage caused by preventive measures - e.g. damaged roads to beach

5

compensated also measures to prevent pure economic loss - marketing campaigns in tourism after a spill

Environmental damage - what is it

1

Pollution damage cont.

experience of Patmos and Haven
limitation of environmental damage to
reasonable measures of reinstatement; underlying reasons: 'problems with quantification'
leading to 'sweeping assumptions'; 1980 Resolution - mathematical formulas for
quantifying damage to the environment unacceptable

2

CLC 1992: provided that compensation for impairment of the environment other than
loss of profit from such impairment shall be limited to costs of reasonable measures of
reinstatement actually undertaken or to be undertaken

3

Guidelines: no ‘pure’ environmental damage that is, compensation for the loss of
environmental services; compensation covers only costs of reinstatement of the
damaged environment which aim to restore those lost services as far as it is possible

Environmental damage

1

2
3

Pollution damage cont.

restoration under the guidelines = re-establishing a biological community in which the
organisms, characteristic of that community, at the time of the incident, are present and are
functioning normally; so to sum up: no compensation for lost services of the environment
pending its restoration, no obligation to provide truly alternative resource
costs of post-incident studies
exclusion of pure environmental damage not satisfactory for those states which recognize
env. dam. in their national legislation - collision of interests

Damage awarded in the criminal
proceedings, Erika, 1999

Damage awarded in the criminal
proceedings, Prestige, 2002

1
2

Supreme Court recognized that the 1992 Fund’s liability is limited to €148.7 million
under the 1992 Fund Convention, and not liable for moral and environmental damages.
Question raised: How could liability of the Fund arise from the international convention
and shipowner’s and Club’s from the national law?

CJEU - C-188/07 of 24th June 2008 Commune de
Mesquer v. Total France SA and Total International
Ltd
French commune Mesquer sought compensation of damages from Total group companies pursuant to
French law on disposal of waste implementing EU Directive on waste

1
2
3

Heavy fuel oil sold as a combustible fuel, does not constitute waste within the meaning of Council
Directive […] where it is exploited or marketed on economically advantageous terms and is capable of
actually being used as a fuel without requiring prior processing.
Hydrocarbons accidentally spilled at sea following a shipwreck, mixed with water and sediment and
drifting along the coast of a Member State until being washed up on that coast, constitute waste […],
where they are no longer capable of being exploited or marketed without prior processing.
The national court may regard the seller of those hydrocarbons and charterer of the ship carrying
them as a producer of that waste […], and thereby as a ‘previous holder’ […], if that court, in the light of
the elements which it alone is in a position to assess, reaches the conclusion that that seller-charterer
contributed to the risk that the pollution caused by the shipwreck would occur, in particular if he
failed to take measures to prevent such an incident, such as measures concerning the choice of ship;
MS are obliged to to ensure correct implementation of Directive on waste – “polluter pays principle”

ship
any sea-going vessel and seaborne craft of any type whatsoever constructed or adapted for
the carriage of oil in bulk as cargo, provided that a ship capable of carrying oil and other
cargoes shall be regarded as a ship only when it is actually carrying oil in bulk as cargo and
during any voyage following such carriage unless it is proved that it has no residues of such
carriage of oil in bulk aboard;
- mainly tankers, OBO (oil-bulk-ore), but what with floating offshore crafts as FSU (floating
storage unit) or FPSO (floating production storage and offloading unit)?

Questionable inter
pretation:
Slops incident
Slops incident (Greece, 2000)
– originally designed and constructed for carriage of oil in bulk
– major conversion, officially sealed, permanently at anchor, used exclusively as a waste storage and
processing unit
Should Slops be regarded as ship for the purpose of the 1992 Conventions?
Fund Assembly:
FSUs and FPSOs should be regarded as "ships" under the 1992 Conventions only when they carry oil
as cargo on a voyage to or from a port or terminal outside the oil field in which they normally
operate.

Bunker or CLC?
National Chemical Carriers Ltd v Damen Rotterdam Verolme BV (The 'Bow Jubail'), Gerechtshof Den
Haag, 27/10/2020
Allision between the Bow Jubail – unladen oil/chemical tanker and a jetty of Tank Terminals in
Rotterdam port, 23 June 2018; spillage of fuel oil, during the previous voyage 'Bow Jubail' carried
persistent oils in bulk, but the owners claimed that the ship was clean

1
2

the concept of “residue”
procedure of proving that there are no residues of oil?
o independent expert?
o contradictory expertise?

----

does not exist

Liable person

1

the owner of a ship at the time of an incident… shall be liable for any
pollution damage caused by the ship as a result of the incident

2 channeling of liability - directing the burden of liability to a person who
can sustain it (usually supported by additional tool - insurance)

3

channeling under the CLC 1992 - two elements: (a) no claim for
compensation for pollution damage may be made against the owner
otherwise than in accordance with this Convention + (b) a list of persons
excluded from liability, unless their wilful misconduct is proved

Liable person

1

2
3
4

5
6

persons excluded from liability:
the servants or agents of the owner or the members of the crew;
the pilot or any other person who, without being a member of the crew, performs
services for the ship;
any charterer (how so ever described, including a bareboat charterer), manager
or operator of the ship;
any person performing salvage operations with the consent of the owner or on
the instructions of a competent public authority;
any person taking preventive measures;
all servants or agents of persons mentioned in subparagraphs (3), (4) and (5);

loss of right to limit - proof of willful misconduct;
i.e. personal act or omission, committed with the
intent to cause such damage, or recklessly and
with knowledge that such damage would probably
result (gross negligence is not enough)

preventive effect? polluter pays?

Liable persons,
Erika, 1999
1

2

CIVIL PROCEEDINGS
numerous legal actions against the owner (Tevere Shipping),
P&I insurer and 1992 Fund
CRIMINAL PROCEEDINGS
Judgement of Court of Cassation, 25 September 2012

Criminal liability
- representative of the shipowner
- president of the management company
- RINA – classification society
- Total SA – charterer
guilty of causing pollution

Civil liability - competence
of the criminal court for
questions of civil liability
arises from criminal offence

Liable persons,
Erika, 1999

Questions raised during and after the criminal proceedings:
1

2
3

4
5

Could classification society benefit from channelling provisions, as person
performing services for the ship?
Could classification society take advantage of the immunity of jurisdiction if
they act on behalf of the flag State?
Should the president of the management company be protected by the
channelling provisions of the CLC?
Was Total SA a charterer, or the charterer was one of the TOTAL SA’s
subsidiaries?
Did some (or all) of them act recklessly and with knowledge that damage would
probably result?

Liable persons,
Erika, 1999

1

CRIMINAL PROCEEDINGS
Judgement of Court of Cassation, 25 September 2012

2

Civil liability -representative of the shipowner, RINA and Total SA are protected
persons under the Art. III/4. of the CLC,
BUT the court established that the damage resulted from their
recklessness, with the knowledge that the damage could occur
-the president of the management company is not protected under Art.
III/4 of the CLC (?)
-French internal law was applied to the question of civil liability for the
consequences of the incident

Liable persons,
PRESTIGE, 2002

1

CIVIL PROCEEDINGS

• numerous legal actions against the owner, P&I insurer and 1992 Fund
• recourse actions against the classification society
2

CRIMINAL PROCEEDINGS

Judgement of the Supreme Court of January 2016
Criminal liability in Spain
•master – convicted for aggravated environmental crime

Civil liability - competence of the criminal court for questions of civil
liability arises from criminal offence

Liable persons,
PRESTIGE, 2002

CRIMINAL PROCEEDINGS

Judgement of the Supreme Court of January 2016
Civil liability - competence of the criminal court for questions of civil
liability arises from criminal offence
MASTER - court established that the damage was a consequence of the
master’s recklessness, with the knowledge that the damage could occur
SHIPOWNER - subsidiary civil liability, court considered that the shipowner
acted recklessly and with the knowledge that the damage could occur
INSURER / direct civil liability up to the limit of insurance policy of $1 billion
1992 FUND / liability in accordance with the 1992 Fund Convention

Liable persons,
PRESTIGE, 2002

LAWSUITS against classification society - ABS
Kingdom of Spain vs. ABS, US Court of Appeals, 2011
Spain “failed to adduce sufficient evidence to create a genuine dispute of material fact as to whether
Defendants recklessly breached that duty such that their actions constituted a proximate cause of the
wreck of the Prestige”
France vs. ABS, Court of Cassation
- different legal regimes for the classification work (carried out on behalf of the owner) and certification
work (carried out on behalf of the flag state)
-alleged infringement in the classification work and therefore the ABS is not entitled to sovereign
immunity
-regarding the merits the case was returned to the court of first instance
1992 Fund vs. ABS, France (still pending)
-Erika case as a precedent regarding channeling of liability?
-sovereign immunity already decided by the Court of Cassation in France vs. ABS?
-res iudicata since 1992 Fund is subrogated into the rights of Spanish state?

III pillars of the CLC 1992
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Strict liability of the owner
with limited exemptions:
- war, hostilities, civil war,
insurrection or a natural
phenomenon;
-intentional act or omission a 3rd
party wholly causing a damage;
-negligence or other wrongful act
of any Government or other
authority responsible for the
maintenance of lights or other
navigational aids

Limitation of liability
The owner of a ship shall be
entitled to limit his liability; tacit
acceptance mechanism increase in 2003,
for the purpose of benefiting
from the limitation of liability,
the owner or the insurer shall
constitute a fund

Compulsory insurance
The owner of the tanker carrying more
than 2000 tonnes of persistent oil as
cargo is obliged to maintain insurance
to cover its liability under CLC and
carry a certificate attesting that on
board; claimant has a direct claim
against the insurer, insurance up to the
limits of liability

More on limitation of liability
1

the fund shall be distributed among the claimants in proportion to
the amounts of their established claims

2

claims in respect of expenses reasonably incurred or sacrifices
reasonably made by the owner voluntarily to prevent or minimize
damage shall rank equally with other claims against the fund

3

4

loss of right to limit - proof of willful misconduct, i.e. personal act
or omission, committed with the intent to cause such damage, or
recklessly and with knowledge that such damage would probably
result (gross negligence is not enough)
Very difficult standard for claimants: 'unbreakable'; 'an element of a
compromise' - higher limits but stronger right to limitation; but see
2016 Spanish Supreme Court in Prestige held that SO lost his right
to limitation

crack on the
system?
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Catastrophic damages
1967 and Torrey Canyon
shows new approach is
needed - two tiers
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1

Shipowner and insurer

2

FUND 1992

3

FUND 2003

Erika & Prestige - 3rd tier by
the London Protocol 2003

FUND 1992 - 2nd tier
worldwide intergovernmental organizations established for the
purpose of administrating the regime of compensation created
by the 1992 Fund Convention
Pays compensation when the compensation under the first
tier is not obtained or not obtained in full:
because the shipowner is exonerated from liability under the
1992 CLC
because the shipowner is financially incapable of meeting the
obligations in full and financial security does not cover or is
insufficient to satisfy the claims for compensation for damage
because damage exceeds the ship owner’s liability

FUND 1992 - 2nd tier
No liability:
1 damage occurs in non member state
damage
is
caused
by
an
act
of
war,
hostilities,
civil
was
2
or insurrection
3 spill from a warship
claimant can not prove it came from a ship
4
(“mystery spill”)
Maximum compensation is 203 million SDR (incidents on or after 1
November 2003) (280 million $) including the sum paid by shipowner
(or its insurer) under CLC

FUND 1992 - 2nd tier
1

2

3

Fund is financed by contributions from oil receivers (not
governments)
oil receivers persons who receive more than 150.000 tonnes of
contributing oil (crude oil and heavy fuel oil) per year after sea
transport in the Member State
The FUND Assembly decides the amount of contributions to be
levied each year based on oil reports and need to pay
compensation (problems with non-reporting states)

FUND 2003 - 3rd tier

1

2

3

provides additional compensation over and above that available under
1992 Fund Convention for pollution damage in the States that become
Parties to the Protocol
maximum compensation is 750 million SDR (1 billion $) (for incidents which
occur after the Protocol has entered into force for the State concerned)
contributions for Supplementary Fund - persons who receive more than
150.000 tonnes of contributing oil, but if the overall amount of oil to one
State is less than 1 million tonnes - it is paid by the State, also there is a
presumption of 1 milion tonnes delivery per year

'FUND 2003
participation fee'

where
1

to?
2

Claims under:
CLC
tanker owner or directly his insurer (P&I Club)
FUND 1992
directly to the Secretariat of the IOPC
FUND
FUND 2003
the one presented to FUND 1992 is
enough
For major incidents - joint claim office (IOPC FUND and P&I
Clubs work together to facilitate submission and handling the
claims)

BUNKER CONVENTION
2001
The CLC/FUND 1992 does not cover damages
caused by spill of bunker oil, with one exception
(otherwise: why should oil importers contribute to
compensation of oil spill from non-tanker?)
1995 Australia's coast 'Iron Baron' spil
In force since 2008, 102 Contracting Parties
Many elements based on the CLC 1992 but
significant differences:
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BOPC 2001
characteristics
territorial scope - identical as
under the CLC/FUND
ship - v. broad (any seagoing
vessel and seaborne craft,
exc. warships, state noncommercial service)
ship & territorial scope

FUND

no channeling of liability - it is
directed to shipowner
who is
defined broadly: owner, including
the registered owner, bareboat
charterer, manager and operator of
the
ship
(no
'responder's
immunity); joint & several liability;
but insurance - only RO
liable person

no own limits but application of
national or international regime,
such as LLMC 1976 or 1996; limits
of the 1996 LLMC were recently
elevated in 2015, claims for
pollution damage compete with
other claims in the fund

limitation of liability

Dubrovnik 7-9-2021
both identical as under the
CLC 1992

basis of liability &
pollution damage

although several & joint
liability of several parties, only
registered owner is obliged to
take insurance
of ships having GT greater
than 1000
scheme identical as under the
CLC 199, electronic certificate
compulsory insurance

Japanese bulk carrier, grounded south of Mauritius on 25th July
2020 causing the spillage of 1,000 tonnes of oil in environmentally
sensitive area – worst environmental disaster ever in Mauritius
- damage estimated at $10 billion
- The Japanese owner of the MV Wakashio said it fully intends to
compensate for any damages in accordance with applicable law
from the ship’s grounding and subsequent oil spill in Mauritius.

BUT...
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USA remains outside of
the CLC/FUND or
Baunker Convention,
having national
legislation - Oil Pollution
Act of 1990 (OPA 90)
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USA participated in the negotiations of the
1984 Protocols to the CLC/FUND conventions,
but finally adopted OPA 90 instead
former act - 1972 CWA adopted strict liability
but the only claimant was the US gov or
states as the trustees of natural resources
1989 Exxon Valdez, until Deepwater Horizon,
the greatest oil spill in the USA
industry criticism "Oil Punishment Act" but
too big market to ignore it - challenging
requirements were finally met by the industry

EXXON
VALDEZ
1989

IMTL Course 2021
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what is so different

OPA 90-characteristic
"ships" - means every description of watercraft or other
artificial contrivance oused, or capable of being used, as a
means of transportation on water, other than a public
vessel;
“offshore facility” means any facility of any kind located
in, on, or under any of the navigable waters of the United
States, and any facility of any kind which is subject to the
jurisdiction of theUnited States and is located in, on, or
under any other waters, other than a vessel or a public
vessel;
“onshore facility” means any facility (including, but not
limited to, motor vehicles and rolling stock) of any kind
located in, on, or under, any land within the United States
other than submerged land;

1

2

very comprehensive: cargo and
bunker oil, ships and facilities

inland - as long as navigable
waters

3 no channeling of liability
4 environmental damage
5

civil and criminal laibility

6 other philosophy concerning
limitation of liability

OPA 90-characteristic
Person liable: in case of a vessel - any person owning,
operating, or chartering by demise, the vessel; no prohibition
of claims against other parties
liability for removal costs & pollution damage:
environmental damage
Real or personal property
Subsistence use
Revenues (loss of taxes, royalties, rents, fees, or net profit
shares)
Profits and earning capacity, including pure economic loss
(overcoming restrictive rule of Robins Dry Dock case of 1927
with its bright light rule)

polluter
pays
principal

OPA 90-characteristic
Damage to natural resources includes:
1 the cost of restoring, rehabilitating, replacing, or acquiring the equivalent
of, the damaged natural resources;
2
the diminution in value of those natural resources pending restoration;
3 the reasonable cost of assessing those damages.

Right of action given to trustees (the President or the authorized
representative of any State, Indian tribe) who act on behalf of the public
The idea is to return of the injured natural resources and services to
baseline and compensation for interim losses

environmental damage
damage to natural resources

OPA 90-characteristic
1
2

primary restoration measures - restoring the harmed environment
and its services to the state, as it was before the incident
compensatory restoration measures - to compensate for lost services pending
restoration (of the same type and quality or value)
In the 1st place trustees consider restoration plans of 'SERVICE-TO-SERVICE' or
'RESOURCE-TO-RESOURCE' measures; only exceptionally they estimate the
dollar value of the lost services and select the scale of the restoration action that
has the cost equivalent to the lost value
lost dollar value estimated with use of revealed preference methods: travel cost
method, contingency valuation method: they allow to measure those values
which are not directly used by a man;
Restoration includes providing alternative resource

environmental damage
damage to natural resources

OPA 90-characteristic
Limitation of li
ability
much higher limits of liability of the liable person in comparison with the CLC
1992
conduct barring limitation:

1

gross negligence

not a right but a
privilege

2 wilful misconduct
or the violation of an applicable Federal safety, construction, or operating
3
regulation by,
the responsible party, an agent or employee of the responsible party, or a
person acting pursuant to a contractual relationship with the responsible
party (except where the sole contractual arrangement arises in connection
with carriage by a common carrier by rail).
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