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1. What is a ship arrest?
Collision

Damages
Guarantee the
settlement of the
maritime claim

"Arrest" means any detention or restriction on
removal of a ship by order of a Court to secure a
maritime claim, but does not include the seizure
of a ship in execution or satisfaction of a judgment

Maritime Claim

- Uniquely identifiable asset (by its name, license, IMO number and flag)

Consequences

- Internationality of the asset: Capable of moving from country-to-country,
jurisdiction-to-jurisdiction, in regular course of business
- Mobility of asset & internationality of the claim creates legal and
credit risks for market participants
- In case of default, the creditor will need to seize/arrest the ship as
fast as possible in order to enforce its claim

Prof. Juan Pablo Rodriguez Delgado

Ship

- Big-ticket mobile equipment (main asset of the debtor -one ships
companies-)

Previous Ideas
• Material privileges (right) vs. Procedural Privileges (process to claim that right) (MLM Conv vs Arrest Conv)
• Interim measure inaudita parte (URGENCY - not weeks or days, but in hours)
• Eﬀectiveness: detention of the ship or prevention from sailing (high costs for the shipowner and not

incomes -the cargo is “arrested” —> may request to the Court for the discharge of the cargo and the release
of the property not arrested)

• Measure of pressure for claimants (used to negotiate and reach a quick agreement) -The arrest is a very
powerful weapon in the hands of a claimant

• Damages+Punitve.D+Fees(+loos of incomes+delays…) vs Agreement (Damages+Fees)
• Ship is the asset to be directed against if the main action is successful: arrest of ships is an interim measure
adopted to guarantee the settlement of maritime claim/s (and even non-maritime claims in certain cases)
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[…]
PREVENTIVE NATURE (Interim arrest vs. executive arrest)

• both cases there is a detention of the ship
• the first is intended to secure a maritime claim and the possibility of executing a judgement or award (in
a procedure that has not yet started) (art. 1.2 GC-99)

• the second is produced to ensure the enforcement of a judgement/award already issued
SPECIAL NATURE (maritime arrest vs. civil/ordinary arrest)

• The arrest of ships regulated in maritime legislation must be diﬀerentiated from the arrest that may be adopted
pursuant to the internal legislation regarding interim measures (Spanish CPR).

• The regulation adopted in the Civil Rules, requires claimant to prove:
•
•
•
•

Fumus bonis iuris
Periculum in mora
Security/guarantee
The arrests based on Spanish internal legislation may be replaced by recording of the measure in the Registry

• The maritime detention
• exempts the claimant from the burden of proof regarding evidence of fumus bonis iuri and of the danger of
procedural delay (periculum in mora)

• Additionally, the arrest is necessarily materialized in the physical detention of the ship at the disposal of the court
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2. Legal regime
Convention

• Geneva Convention of 12 March 1999 (in force in Spain since 2011) -only 10 CS• GC replaced the Brussels Convention of May 1952 (in force in Spain until 2011)
• The most innovative aspects of the 1999 Geneva Convention, with respect to the 1952
Brussels Convention include:

• the expansion of the (closed) list of maritime claims

SMNA

• the arrest of the ship shall only be authorised if the relevant upheld judgement can
subsequently be enforced against that ship

• Unlike the 1952 Convention, the 1999 Convention allows claimants multiple
opportunities to secure their claims. Under Article 5, a claimant can re-arrest a ship
after it has been released, and has the option of arresting multiple ships

• On the other hand, the principles of rapidity and eﬀectiveness that inspired the 1952

Civil
Procedure
Rules

Convention are also reflected in the 1999 Convention, as that uniform standard allows
the arrest of the ship to be petitioned and adopted without needing either the fomus
boni iuris or the periculum in mora.

• In any event, the regulation of the arrest of ships contained in the Convention is not
complete, as its Art. 2.4 states that “the procedure relating to the arrest of a ship or its
release shall be governed by the law of the State in which the arrest was eﬀected”
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[…]
Convention

• The arrest shall be governed by the International Convention on the Arrest of Ships

by the terms set forth in this Act: “The interim measure of arrest of ships (…)
shall be governed by the International Convention on the Arrest of Ships, done at
Geneva on 12th March 1999, by the terms set forth in this Act and, under
supplementary terms, by those established on Civil Procedure Act” (470).

• The SMNA governs the arrest of ships in 10 Articles
Article 470. Nature and regulation.
Article 471. Competence.
Article 472. Arrest for maritime claims.
Article 473. Arrest for other claims.

SMNA

Article 474. Arrest and a submission to foreign jurisdiction.
Article 475. Ships subject to arrest.
Article 476. Procedural formalities.
Article 477. Implementation of the arrest.
Article 478. Notification of the arrest.
Article 479. Jurisdiction.

Civil
Procedure
Rules

• The Spanish legislator resorts to the legislative technique, very used in the

SMNA, of referring to the relevant international convention regarding the
institution to be regulated, but not limited to that referral, but rather subsequently
incorporating diﬀerent articles
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[…]
Convention

• The current Spanish Civil Procedure Rules (CPR) governs interim measures in

its Articles 721 to 747. This Act shall be applicable («in addition») to settle those
aspects of the arrest of ships procedure which are not covered by the
Convention or in the maritime rules.

• Its application is determined by the referral that the 1999 Convention (Article
2.4) makes to the internal legislation of the CS to specify the arrest procedure

SMNA

Civil
Procedure
Rules

• The regulation envisaged in the CPR regarding interim measures, taken to be

the measures «needed to ensure the effectiveness of the legal remedies that
maybe granted in the judgement», requires claimant to accredit:

• Fumus bonis iuris
• Periculum in mora
• Security/guarantee
• However, the maritime legislation exempts the claimant from both requirements
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3. Scope of application/object of the arrest:
the ships
Geographical
Scope

• Pursuant to Article 8.1 of the GC-99 “This Convention shall apply to any
ship within the jurisdiction of any State Party, whether or not that ship is
flying the flag of a State Party”.

• The Convention shall be applicable within the territorial limits of each of
the Contracting States, which excludes their application in the nonContracting States.

Ships

Nationality
(flag)
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[…]
Geographical
Scope

• GC-99 does not qualify (nor define) the ships as BC-52 does (title of both
Instruments is an evidence of that “Arrest of Sea-Going Ships” vs. “Arrest of ships”)

• GC-99, expressly excludes from its scope of application any warships and ships
operated by a State used only on government non-commercial services (8.2)

• The regulation of the arrest contained in the SMNA is applicable to the ships (Article

Ships

470.1) and to the vessels (Article 470.3)

• Pursuant to the definition of ship adopted in Spanish, naval artifact or a fixed/
oﬀshore platform are excluded of the application of the maritime arrest

• The arrest governed in the SMNA may be adopted for seagoing ships and those not

Nationality
(flag)

used at sea, but which are sailed on inland waterways (because Spain has not
reserved the right to exclude the application of the Convention to the ships that are
not seagoing -Article 10.1.a)-
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3. Scope of application/object of the arrest:
the ships
Geographical
Scope

Ships

Nationality
(flag)
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The flag of the ship

Claimant - Beneficial if Foreign Ship or you are Spanish
Debtor - Beneficial if Ship is CS or Claimant is non-Spanish

- In the same way as the BC-52 regarding the arrest of ships, the BC-99 and the SMNA take into
account the nationality (the flag) of the ship for the purpose of defining their scope of application
- Specifically, pursuant to Articles 8 BC-99 and to Articles 470 and 473 SMNA, we should distinguish
between the following cases:

Maritime Claims

Foreign ships of CS in the GC-99 (Article 8): may be arrested in Spain pursuant to any of the
maritime claims of Article 1.1 (ships are subject to the Convention without exceptions/qualifiers)
Foreign ships of States that are not CS: may be arrested pursuant to maritime claims of Art. 1
GC-99 and also, due to the Spanish legislation, by any other non-maritime claim (473.3).

Maritime Claims &
Non-Maritime Claims

Spanish ships, the claimant has its principal place of business abroad
- The non coincidence between nationality of the ships, the court and the claimant
determines the strict application of the Geneva Convention.
- Thus, the arrest shall only apply for maritime claims of Article 1.1 of that Convention and
without the possibility of substituting the detention for the record in the Registry.

Maritime Claims

Strict national cases are outside the GC-99 (SMNA+CPR). Ship+claimant+Court are Spanish
- Regardless the nationality of the operator or the shipowner
- The coincidence between nationality of the ship, jurisdiction, and nationality of the claimant
determines the application of the Spanish legislation.
- Due to there are not pressure of detention the ship (there is no apparent risk of sailing
abroad), Spanish ships may be arrested for maritime and also non-maritime claims and
the detention of the ship may be replaced (under the decision of the Court) by recording
the measure in the Registry
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Maritime Claims &
Non-Maritime Claims

4. Conditions for the arrest

1. Allegation of a maritime claim/s (or non-maritime) and the grounds
2. Allegation that the ship may be arrested (oﬀending and sister ships)
3. Security
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4.1. Allegation of a maritime claim/s
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ML

GC-99

BC-52

ML
ML

ML - permitting the arrest of the
ship (oﬀending ship) even if the
ship is not owned by the debtor

N

N

22 maritime claims
(close list)

ML

17 maritime claims
(close list)
Under the GC-99, in addition to the claims listed in the BC-52, it
is possible to arrest ships in respect of:
•
•
•
•
•
•

ML
ML

damage or threat of damage to the environment
wreck removal
port, canal and pilotage dues
unpaid insurance premiums
unpaid commissions, brokerages and agency fees
disputes arising from contracts for sale of the ship
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N
N

ML

New

N

A. General Rule: A ship may only be arrested in respect of a maritime claim (but in respect of no other claim)
- List of maritime claims: numerus clauses -close list- in art. 1.1- (2.2 GC-99)
- 22 claims
- 5 new (respect BC-52)
- The reason for the numerus clauses: the extraorindary measure of the inmovilization of the ship
B. Exception: SMNA (473) allows the arrest for non-maritime claims in two scenarios:
- Scenario 1: Domestic arrest (Spanish jurisdiction + Spanish flag + Spanish claimant + debtor=shipowner)

-

Scenario 2: Arrest of a ship from a non-contracting State (473.3)

-

Critics to the interpretation: art. 2.2 GC99
It should be noted that the LNM allows, for certain cases, the arrest of ships for non-maritime claims. In those cases,
the LNM is applicable as a special rule on the arrest of ships, with the general provisions of the LEC regarding
interim measures not being directly applicable (only subsidiarily). Therefore, the requirements to authorize the arrest
of ships for non-maritime claims are the same that have just been indicated for the maritime claims, that is, the mere
allegation of the claim and its grounds suﬃce, without evidence being needed to accredit the appearance of a prima
facie case and the danger from procedural delay.
In those cases where the arrest is sought for a ship that qualifies exclusively for maritime claims, the claim invoked is
only partly classifiable as maritime, the arrest of that asset should also be authorized, given the indivisible nature of
the ship for the purposes of its operating.

-

Others: art. 473.3 is “ilegal”

C. Terms of the allegation
- Shall be suﬃcient for the claimant for arresting the ship, to allegue the maritime claim, the grounds and that the ship
may be arrested (472.1)
- It shall, therefore, not be necessary to provide documentary proof or of any other type in order to accredit
fumus boni iuris.

- Precisely, the purpose of the special legislation on the arrest of ships lies in allowing the claimant to be able to arrest

the vessel quickly and eﬀectively. Therefore, the need is eliminated to provide evidence (fundamentally, documentary)
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respect
to fumus
boni iuris that in some cases (boarding or salvage, for example) would be diﬃcult to obtain or

4.2. Allegation that the ship may be
arrested (oﬀending and sister ships)
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Conditions for the arrest of the offending ship
(art. 3.1)
Claim
arose

Arrest is
eﬀected

Owner=Debtor

Owner=Debtor

Alternative Conditions

Case 1. Owner=Debtor

Case 2. Bareboat charterer=Debtor

Claim
arose
BC=Debtor

Arrest is
eﬀected
Debtor=BC (ML) or Ow

• The Convention allows the arrest of the ship, although at the time of such measure the ship does
not belong to the debtor, as long as the claim has been incurred by the bareboat charterer.

• If the shipowner at the time of the arrest is a debtor of the claim, then it would be sufficient that
at the time the claim originated he would have been a bareboat charterer.

Case 3. Claim=M/H (similar registered charge on the ship)
Case 4. Specific claims (related to the ownership or possession) - ship repairs, shipbuilders
BC, manager, operator (not Owner)

Case 5. Claim against
Secured by a “maritime lien” (granted under the Law of the State of the arrest)
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Conditions for the arrest the sister ship (3.2)
1. The sister ship must be owned by the person who is liable for the
maritime claim when the arrest is eﬀected (Debtor=Owner at arrest
stage)

Cumulative Conditions

2. The debtor was, when the claim arose:
1. owner of the ship in respect of which the maritime claim arose
(oﬀending ship); or
2. demise charterer, time charterer or voyage charterer of that ship.
Claim
arose

Arrest is
eﬀected

Debtor=Owner, BC, TC or
VC of the oﬀending ship

Debtor=Owner of
the sister ship

Offen

Sist

3. Sister ships can not be arrested for claims in respect of ownership or
possession of a ship
In relation to the arrest of an offending ships, the GC-99 is more restrictive in terms of the origin of
the credit to which it refers than when it comes to another ship (sister ship).
- In the first case, it requires that the claim is liable by the owner or the bareboat charterer,
- In the second case, it allows the claim to have been contracted, in addition to the previous two,
by the time or voyage charterers. This different treatment is not easily understood.
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[…]
HOWEVER,
The arrest of a ship which is not owned by the person liable for the claim (debtor ≠ owner,
neither when the claim arose nor the arrest is aﬀected) shall be permissible only if, under the law
of the State where the arrest is applied for, a judgment in respect of that claim can be enforced
against that ship by judicial sale of that ship.
Claim
arose

Arrest is
eﬀected
Debtor ≠ Owner
of the ship (sister
or oﬀending)

- This rule seems to require an ex ante revision of the ship's arrest by the Court that will proceed to the
measure
- It is a rule that is difficult to appreciate ex ante by the Court who is going to decide on the arrest
With this rule, any consideration on the character of coercive measure that is attributed to the arrest of a ship
that is not owned by the debtor by virtue of a maritime claim that does not carry a privilege, disappears.
The SMNA (472.1) to arrest the ship, it shall suffice to allegue the credit claimed, the cause that gives rise to
theses and that the ship may be arrested.
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4.3. Security
• The claimants powers on the GC-99 (the mere allegation of the claim) are oﬀset by requiring to provide
suﬃcient security

• Aim: to respond to the damages, losses, and costs that may arise cause by the “wrongful” arrest (472.2)
• That security/guarantee may be of any of the classes recognized by law, including a bank guarantees and letters
of undertaking (issued by P&I)

• Stated GC-99 and the SMNA in diﬀerent approaches:
• International Instrument - optional (6 GC99),
• Spanish legislation - compulsory (sine qua non) - The Court shall demand in any event
• Shall be at least 15% of the amount of the claim alleged
• The Court -of its own motion or at the request of the claimant/debtor- may review (a posterior) the terms of the
security (maintaining the minimum)

• According to the carriage and size of the ship, the cost arising from the ship staying in the port, its market price
by day, whether or not it is on a regular line, whether or not it is loaded, as well as its contractual commitments

• The conditions for the review of the amount on which the Court must base its decision are presented by the

debtor (who has the knowledge) but that will happen after the setting of the guarantee in the order authorising
the measure, as the arrest was authorized inuadita parte.
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[…]
RELATED PROBLEMS:

• The minimum of 15%
• the adoption of a criteria of “minimum”, the Courts will have greater criteria to set the term of the security
• Forum Shopping (domestic and international):
• Claimants shall claim out in other jurisdictions where this fixed security is not mandatory
• The % may lead diﬀerent courts to set diﬀerent percentages: 15%, 20%, 25%, 30%.., which could generate

an additional problem such as domestic forum shopping, so that the claimant requests the arrest with the
judicial authority that is known for setting the lowest guaranty percentage

• In order to solve this problem: process for amending this provision (withdrawing the 15% requirement and
the discretion of the court)

• of the amount of the claim alleged
• The aim of this provision is secure or compensate the future damages due to a wrongful arrest
• However, the % is referred to the claim, not to the damages that the arrest may arise
• Holders of small claims may seek the arrest knowing that they will not have to find a large guarantee (the %
is referred to the claim, not to damages) - for example, a claim for supplying sheets to a passenger ship and
the damages from the detention may be much higher than the amount of the claim sought.

• Advantages:
• The claimant can have the amount previously prepared when he claim arrest (in order to speed up the process)
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5. The process of arrest in Spain
THE APPLICATION OF THE ARREST: as a separate file or as an addendum in the main claim

• Entitlement of the credit/maritime claim and the grounds
• The embargability of the ship
• Security/guaranty (15%)
JURISDICTION OF THE COURTS

• Commercial Courts are competent to grant the arrest of the ship (1º instance Courts)
• The claimant can choose between:
• the courts of the port where is the ship or is specter to arrive (their jurisdiction will not cease due to
•

the existence of an arbitration or jurisdiction clause) or
those that are competent to hear the merits of the case

• Additionally, the Courts of the State in which an arrest has been eﬀected shall have jurisdiction to
determine the case upon its merits unless the parties validly agree to submit the dispute to a Court of
another State which accepts jurisdiction, or to arbitration (7.1 GC-99).

• The situation is diﬀerent under the 1952 regime: the arrest does not in itself determine the
competence of the Court that is to decide on the merits.
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[…]
THE CLAIM ON THE MERITS

• As a temporary measure, the aim of the arrest is to file the lawsuit corresponding to the merits within
the legal period.

• The period to file this claim is 20 days, if the competent courts are Spanish, or between 30 and
90 days when the competent courts are foreign.

• If a lawsuit is filed within the established term, the judgement of the court or the arbitrator
will be recognized and will take eﬀect with respect to the arrested ship or the provided
guarantee.

• If no claim is filed within the established period, or the opposition to the arrest is successful,

the Court that ordered the arrest will order its release or the cancellation of the
replacement guarantee (wrongful arrest). In this case, the damaged by the arrest
(shipowner) may request damages for having seized the ship without having had the right to
do so.

• This possibility requires extreme caution when using the arrest of ships because if it is not justified, it
is possible to have to pay very large amounts for punitive damages

Prof. Juan Pablo Rodriguez Delgado

[…]
IMPLEMENTATION OF THE ARREST

• Once the arrest has been ordered, the Court shall notify the Harbor Master of the port where the ship is

located, or that where it is expected to arrive, and shall adopt the necessary measures to arrest and
prohibit its departure

• To that end, the Maritime Authorities may withdraw the ship's documentation, as well as obtain

collaboration by the Port Authority, by the Security Forces, and public entities, which shall be bound to
provide the required collaboration pursuant to their respective powers

• Once the arrest is resolved and carried out, and the arrest guaranteed, the master or shipping agent acting
for the ship shall be notified, delivering a copy of the suit filed and the order that resolves it

• Once notified the interested parties, the shipowner shall inform the insurer of the civil liability, which in
practice will be a P&I club

• The P&I will contact the agent in the region to appoint a lawyer and provide the necessary guarantee to
release the ship from the arrest ASAP
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[…]
ON THE RELEASE FROM ARREST (ART. 4 GC-99)
- The shipowner or the P&I can prevent ship arrest by entering a caution provided in a satisfactory form

-

Exception: in cases in which a ship has been arrested in respect of maritime claims listed in points (s)
and (t) -possession, ownership and co-owners-.
In such cases, the Court may allow the person in possession of the ship to continue trading the ship,
upon such person providing suﬃcient security

-

In the absence of agreement between the parties as to the suﬃciency and form of the caution, the Court
shall determine its nature and the amount thereof, not exceeding the value of the arrested ship

-

Any request for the ship to be released upon security being provided shall not be construed as an
acknowledgment of liability nor as a waiver of any defense or any right to limit liability

- In practice, letters or undertakings issued by P&I insurers, are usually accepted. However, be careful with
these practices, because not all insurers have the same creditworthiness (fake P&I). Hence, the Spanish
courts, more preferably admit bank guarantees at first request. Another option is clearly to post the bond in
court.
Article 5 GC-99 allows the possibility of re-arresting the ship after it has been released, and has the option
of arresting multiple ships, in order to top up the security for his claim.
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The arrest is a very powerful weapon in the hands of a claimant

Thank you
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