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Background: Development of the China-Europe
Railway Express (CERE)
• On 19 March 2011, the first CERE, entitled the Yu-Xin-Ou Train carrying the hardware
products left Chongqing municipality to the destination, Duisburg in Germany;

• The Belt and Road Initiative, as an internationalisation development strategy, launched by the
Chinese government in 2013, the CERE has been sharply improved in the number of
operations and the categories of cargoes transported.

• Up to the end of 2020, the CERE has connected 71 Chinese cities to 92 European cities from
21 different countries;

• The CERE transported 1.85 billion tons of cargo from car, electronic products, household stuff
to medical supplies in the first half of this year, up 8.9 percent year-on-year.

Background: Negative Points of A Consignment Note
•

A Consignment Note and An Ocean Bill of Lading
-- an evidence of the carriage contract
-- a cargo receipt

•

But, unlike the ocean bill of lading, the consignment note is not a document of title functioning as a negotiable
instrument.

•

It follows that the consignment note cannot be used for the settlement and financing of letter of credit (L/C) as an
ocean B/L does, thus limiting the ability of banks and other institutions to provide financing services, and increasing
the financial pressure on importers and the risk of payment collection for exporters.

•

It should be noted that although it is provided in UCP600 that banks can accept railway consignment notes, these
notes are not of the same nature as documents of title, which therefore makes it impossible to address the issue of
controlling and taking delivery of cargo by presentation. In practice, as banks are exposed to huge risks, they are
normally unwilling to accept railway consignment notes to engage in L/C business, therefore railway consignment
notes cannot be used for the purposes of financing and settlement.

Background: Policy Consideration and Support
•

Overall Plan for the China (Chongqing) Pilot Free Trade Zone by the State Council (Guo Fa [2017] No 19) on 15
March 2017

-- Establish an international multimodal transport logistic system;
-- Depending on the CERE, it is to frame the international trade corridor and the rules.
In the light of this policy, a series of positive measures are forthcoming:
-- In Chongqing Pilot Free Trade Zone, the first documentary credit cross the world which could be negotiated by a
railway bill of lading was issued in December 2017;
-- Guiding Opinions on Developing Trade by Land and Promoting Financing By Consignment notes in Chongqing
Municipality issued by Nine Authorities (including the High People’s Court) of Chongqing Municipality on 4 January 2018;
it is provided that ‘To improve the issuance of a multimodal bill of lading and a (land) consignment note, where a
multimodal bill of lading and a (land) consignment note comply with the relevant legislation and regulation, all banks
shall treat such bill of lading and consignment note as an effective document to use for the international settlement and
trade financing. ‘

Background: Policy Consideration and Support
•

Several Measures for Supporting the Deepening of Reform and Innovation in Pilot
Free Trade Zones by the State Council (Guo Fa [2018] No 38) on 7 November 2018

-- Item (18) of Article 2: In order to enhance the carriage of goods by international
railway, Ministry of Commerce, China Banking and Insurance Regulatory Commission,
National Railway Administration and China Railway Corporation shall support the
competent free trade pilot zones to research on grant an international railway
consignment note as the function of the document of title and to explore a railway
consignment note as a negotiable document under letter of credit.

Background: Development of A Railway Bill of
Lading
•

In Yu-Xin-Ou route of the CERE (Chongqing Pilot Free Trade Zone), the first documentary credit
cross the world which could be negotiated by a railway bill of lading was issued on 22 December
2017;

•

In Yi-Xin-Ou route of the CERE (Zhejiang Pilot Free Trade Zone), , the first documentary credit
which could be negotiated by a railway consignment note was issued on 19 March 2021.

•

In the light of a contract, a carrier or freight forwarder issues a “bill of lading” in addition to the
railway consignment notes. The “bill of lading” is used as the sole proof of delivery and the freight
is controlled by the carrier or freight forwarder throughout the whole process. The consignor will
use the “bill of lading” for financial settlements with the bank, such as negotiation, foreign
exchange settlement and bill purchase. The consignee will obtain the “bill of lading” from the
issuing bank after fulfilling its obligations and take delivery of goods from the issuer accordingly.

Case Analysis: Chongqing Fuqi Automobile Sales Co Ltd V Chongqing Sinotrans Logistics
Co Ltd [2019] Yu 0192 Civil Chu No 10868

Importer: IMAS (Chongqing)

Claimant: Fuqi Automobile
( China’s buyer)

Chongqing Logistics Finance
Service Co Ltd ( Guarantor)

Defendant: Sinotrans
Logistics ( freight forwarder)

Fact: 1, Three Parties to an Agreement: IMAS (Importer), Sinotrans (FF) and Logistics Finance Service (Guarantor); FF issued a railway
B/L to an exporter in Germany; the railway B/L is the only certificate to take delivery of cars;
2, a sale contract: Importer and claimant; providing that the delivery of the railway B/L amounts to the delivery of the cars;
3, Claimant requested defendant to deliver the cars depending on the railway B/L, but was refused.

Crucial Legal Issue (I): Governing Law
-- Law of the People‘s Republic of China on Choice of Law for Foreign-related
Civil Relationships 2010
ARTICLE 37 The parties may by agreement choose the law applicable to rights
in rem in movable property. Absent any choice by the parties, the law of the
place where the property locates when the legal fact occurs shall be applied.
Fact: No chosen governing law; the delivery of cars in Chongqing; Chinese law
and the Primary Court of Chongqing Pilot Free Trade Zone

Crucial Legal Issue (II): Is the claimant, as the holder of a
railway bill of lading entitled to take delivery of cars?
-- Import & Export Vehicles Cooperation Agreement under Railway Bill of Ladings
Party A: IMAS (Importer)
Party B: Sinotrans (Feight Forwarder)
Party C: Logistics Finance Service (Guarantor)
Article 1, a railway bill of lading as a document issued by a freight forwarder that certifies that the goods have
been received or loaded by the freight forwarder and transported to the destination port and guarantees the
delivery of the goods. Such document is an uncontroversial and exclusive document of title to take delivery of the
cargo;
Article 3, IMSA shall not contend that he is as a consignor to unilaterally request Sinotrans to deliver the cargo;
Article 7, IMSA is only entitled to take delivery of the cargo on basis of the original railway bill of lading.

Crucial Legal Issue (II): Is the claimant, as the holder of a
railway bill of lading entitled to take deliver of cars?
Legal Reasoning of A Chinese Court:

-- Article 1: document of title
-- Article 3: it is to clarify that the status of an importer cannot proof that he is
entitled to take delivery of cargos, only a holder of the railway bill of lading is
entitled to do so.
-- Article 7: It follows that the railway bill of lading amounts to the right to take
delivery of cargo; a railway bill of lading is an negotiable instrument.

Crucial Legal Issue (III): The Validity of Endorsed
Railway Bill of Lading by IMSA and Guarantor
Fact: -- IMSA applied for financial settlements with the bank by way of bill purchase and Chongqing Logistics Finance
Service Co Ltd as a guarantor provided security. IMSA used the railway bill of lading as the countersecurity.

-- A sale of contract: IMSA( seller) and fuqi (buyer)
-- both IMSA and Guarantor endorsed the railway bill of lading to Fuqi
-- IMSA paid for the full amount in due to the Guarantor
-- But the defendant refused to deliver the cars to Fuqi.

Legal reasoning: a continuous endorsement is valid.
Applicable Law: Property Law, Article 26 (expired on 1 January 2021) replaced by Civil Code 2020, Article 227
‘Where a third party has taken possession of a movable property prior to the creation and transfer of real right of the
movable property, the party under an obligation to make delivery may substitute delivery by transferring the right to
require the third party to return the original property. ‘

The Current Legal Framework
• Questions:
-- Is the concept of a railway bill of lading in existence?
-- Does a consignment note enjoy the nature as document of title?
-- Is there an adequate legal foundation for affording the consignment note
the status and validity of a bill of lading?

The Current Legal Framework: International Regime
• two international conventions by two major intergovernmental railway
organizations
-- Intergovernmental Organization for International Carriage by Rail (OTIF) ,
more than 50 member States mainly in Europe, North Africa and the Middle East
Convention concerning International Carriage by Rail (COTIF 1999) + seven
appendices
In The Uniform Rules concerning the Contract of International Carriage of Goods
by Rail (CIM) (Appendix B to COTIF) 1999, article 6, paragraph 5, that “the
consignment notes shall not have effect as a bill of lading”

The Current Legal Framework: International Regime
•

-- the Organization for Co-operation between Railways (OSJD)
29 member states mainly in Asia and Eastern Europe
Agreement on International Railway Freight Communications (SMGS)
the treaty text+rules of procedure + six annexes.
The text does not specify whether a consignment note is of the same nature as a document of title.

Article 6 stipulates that a railway consignment note shall be accompanied by the goods from the
departure station to the arrival station throughout the whole course of the carriage;
Article 7 provides that a stamped railway consignment note may be used to confirm the conclusion of a
contract of carriage.

China joined it in 1953. But since on 1 May 2017, China allowed the shipper to choose CIM Waybill or
SMGS Waybill voluntarily.

The Current Legal Framework: International Regime
• Question: Does a consignment note enjoy the nature as document of title?
• The harmonization of the railway transport documents: CIM/SMGS Consignment Notes
(not be used widely)

•

Point 2 of the CIM/SMGS Consignment Notes Manual stipulates that the CIM/SMGS
Consignment Notes are documents certifying the conclusion of the contract of carriage for
international railway transportation among CIM/SMGS countries.

•

Point 19 provides that the original(s) of the CIM/SMGS Consignment Notes shall be
delivered to the consignee.

•

The CIM/SMGS Consignment Notes still lacks the same functionality and is therefore not
of the same nature as documents of title.

The Current Legal Framework: Domestic Law
•
•

Railway Law 1990 (2015 Amendment): No concept of a railway bill of lading

•

Rules of Carriage of Goods by Railway (issued by the Ministry of Railways) (Tie Yun [1991] No 40)

Article 11: A railway transport contract shall be an agreement in which the mutual rights and obligations
between the railway transport enterprise and the passenger(s) or shipper(s) are defined.
A passenger ticket, a luggage, parcel or goods consignment note shall represent a contract or a
constituent part of a contract。

Article 34: After the goods arrive at the destination, they shall be delivered to the consignee stated in the
railway consignment note.
From the perspective of special law, no concept of a railway bill of lading; a consignment note has no
function of document of title.

The Current Legal Framework: Domestic Law
In Chinese Law: Document of title follows that the holder of a bill of lading enjoys the right to take
delivery of cargo. Accordingly, such bill of lading can become the objective of pledge, namely the
pledged property.

• Article 440 of Civil Code 2020 : (Right to Pledge): The following rights of which an obligor or third party has the right of
disposal may be pledged:
(III) warehouse receipts and bills of lading;
(VII) Other property rights that can be pledged as prescribed by any law or administrative regulation. --- Does this all-catch
clause cover the consignment note/railway bill of lading?
Argument: 1) Article 115 of Civil Code 2020, Property shall include real property and movable property. Where rights are
deemed as the objects of real rights by provisions of the law, such provisions shall apply.

2) flexibility of numerus clausus, but still stand there

lack legal foundation

The Current Legal Framework: by reference to
Maritime Code 1992?
Article 71 of MC: A bill of lading is a document which serves as an evidence of the contract of carriage of goods by sea
and the taking over or loading of the goods by the carrier, and based on which the carrier undertakes to deliver the goods
against surrendering the same. A provision in the document stating that the goods are to be delivered to the order of a named
person, or to order, or to bearer, constitutes such an undertaking. ( by reference to Hamburg Rules)

An ocean bill of lading in Chinese law has the function of document of title enjoying two features: the
negotiability and the pledged to right.
-- Article 79 The negotiability of a bill of lading shall be governed by the following provisions:
(1) A straight bill of lading is not negotiable;
(2) An order bill of lading may be negotiated with endorsement to order or endorsement in blank;
(3) A bearer bill of lading is negotiable without endorsement.

• -- Article 440, Civil Code 2020

The Current Legal Framework: by reference to
Maritime Code 1992?
•

Augment: 1, Customs and practice in the shipping industry develop an ocean bill of lading as a
document of title without doubt around the world;

2, Maritime Code 1992 must be workable under Civil Code 2020.
3, In Chinese practice, in the light of a contract, a carrier or freight forwarder issues a “bill
of lading” in addition to the railway consignment notes. The “bill of lading” is used as the sole proof of
delivery and the freight is controlled by the carrier or freight forwarder throughout the whole process. The
consignor will use the “bill of lading” for financial settlements with the bank, such as negotiation, foreign
exchange settlement and bill purchase. The consignee will obtain the “bill of lading” from the issuing bank
after fulfilling its obligations and take delivery of goods from the issuer accordingly. ( the Chongqing Fuqi
Automobile Sales Co Ltd V Chongqing Sinotrans Logistics Co Ltd [2019] Yu 0192 Civil Chu No 10868) . It
can be seen that function that such a railway “bill of lading” has as a document of title is valid only to the
contracting parties;
4, The freedom of contract is applied.

The Current Legal Framework: Customs and Practice
Civil Code 2020:
• Article 10 Civil disputes shall be dealt with in accordance with the law; where
no relevant provision is prescribed by the law, customs and practice may
apply, without violation of the public order and good morals.

Conclusion and Expected Development
•

The nature of a railway bill of lading as the function of document of title should be prescribed by
law directly; in other words, the legal nature of a railway bill of lading must be expressly
provided by law;

•

The freedom of contract may provide contractual parties an opportunity to grant a contractual
railway bill of lading as the function of document of title, but it cannot be against the bona fide
third party. the document of title;

•

Customs and Practice may grant the railway bill of lading as the nature of document of title, like
an ocean bill of lading, but now it’s far away.

Conclusion and Expected Development
• Chinese Government has submitted to the UN commissions on International Trade Law a
proposal in support of the Commission’s future work regarding towards the development of a
negotiable transport document to facilitate multimodal carriage of goods, particularly by
railway in the Euro-Asian space in 2019; The Commission considers that this proposal ‘has
considerable practical significance for world trade, in particular for the economic growth of
developing countries.’

• ‘The exploratory work and the consultations carried out by the Secretariat have so far
indicated that there seems to be a demand for negotiable transport documents that could
cover carriage by other modes than sea carriage, in particular by railway…’

• ‘It may wish to request the Secretariat to start preparatory work towards the development of
a new international instrument on multimodal negotiable transport documents that could be
used also for contracts not involving carriage by sea. ‘-- Possible future work on railway
consignment notes by the Secretariat (July 2020)
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