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Allocation of risk in a maritime adventure
Hague Rules
Article III
1. The carrier shall be bound before and at the beginning of the voyage to exercise due diligence to:
(a) Make the ship seaworthy;
(b) Properly man, equip and supply the ship;
(c) Make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried,
fit and safe for their reception, carriage and preservation.

2. Subject to the provisions of Article IV, the carrier shall properly and carefully load, handle, stow, carry, keep,
care for, and discharge the goods carried.
…
Article IV
….
2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from:
(a)Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the
management of the ship.
…
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Seaworthiness
• Overriding obligation
• Not absolute – obligation to “exercise due diligence”

• Non-delegable obligation
• The usual test of unseaworthiness is whether a prudent owner would have
required the relevant defect, had he known of it, to be made good before sending
his ship to sea
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Passage plan
• Process undertaken by the Master and navigating officer to plan the upcoming passage
• 1999 IMO Guidelines for Voyage Planning summarize the proper approach to passage planning
• Four elements of passage planning: appraisal, planning, execution and monitoring
• Wide-ranging exercise

• Contained in several documents
• Requires the exercise of navigational judgment and seamanship
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CMA CGM Libra
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The Incident
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The Admiralty Court / Court of Appeal decision
• Held that a failure to mark the warning on the working chart rendered the ship unseaworthy because:
(i) the passage plan was defective
((ii) the chart itself was defective)

• Rejected that navigational decisions in of themselves cannot render the ship unseaworthy
• Held that there is a strict temporal line such that (in effect)
(i) anything before the commencement of the voyage goes to unseaworthiness
(ii) the Article IV Rule 2(a) exception only applies during the voyage
• Held that once a carrier assumes responsibility for the cargo, all acts by the Master and crew in preparing the
vessel for the voyage are ipso facto performed qua carrier and therefore within the scope of the carrier’s due
diligence obligation, even if they are acts of navigation
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Questions for the Supreme Court
• Whether a defect must go to an attribute of the ship in order to render her unseaworthy or instead
can encompass navigational decisions taken by the crew as long as those were taken before the
voyage has commenced
• Can the actions of the vessel’s master and the crew which were carried out qua navigator be
treated as attempted performance by the carrier of its duty qua carrier to exercise due diligence to
make the vessel seaworthy
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YOUR VIEW?
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P&I COVER
• Crew injury, illness or death
• Passengers
• Third parties

• Port and other charges incurred for the purpose of landing stowaways or refugees, or others saved at sea
• Life salvage
• Collision with other ships
• Damage to other ships (other than by collision)
• Pollution
• Damage to property (other than by pollution)
• Towage of or by the ship

• Wreck liabilities
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• Quarantine expenses
• Cargo liabilities
• Unrecoverable general average contributions

• Ship’s proportion of general average
• Fines
• Enquiry expenses

• Confiscation of ship by customs authorities
• Sue and labour
• Omnibus
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P&I cover for unrecoverable GA contributions
3.14 The proportion of general average, special charges or salvage which the member is or would
be entitled to claim from cargo or from another party which is not recoverable solely by reason of a
breach of the contract of carriage.
Exclusions to rule 3.14
(1) If the contribution is irrecoverable by reason of a deviation, rule 3.13 exclusion (2) applies to any
claim under rule 3.14.
(2) The board may reject or reduce a claim if the contract of carriage under which the cargo was
being carried did not include Article IV Rule (2)(a) of the Hague Rules, as amended by the HagueVisby Rules, or an equally wide exemption from liability.
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Thank you for
your attention!

Questions?
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